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a b s t r a c t

Electronic databases are an important part of the information economy. They are now one

of the key platforms for the distribution of information and other contents. The European

Court of Justice, in November 2004, gave its first rulings on the scope of database right, in-

troduced by Directive 96/9/EC on the legal protection of databases. These rulings signifi-

cantly curtail the scope of that right, and limit the protection afforded to database

producers under that Directive. The UK courts, in January of last year, handed down a judg-

ment which has important implications for the copyright protection afforded database

structures and to ‘‘look and feel’’ elements of database application software, and the scope

of Section 50D of the Copyright, Designs and Patents Act 1988 (which sets out certain stat-

utory permitted acts in relation to database use). This article looks at the implications of

these judgments, it analyses some of the key legal rights that can apply to electronic data-

bases, and the increased importance that rights of confidentiality and contract are likely to

have on the commercialisation of electronic databases in light of these rulings.

ª 2006 Kemp Little LLP. Published by Elsevier Ltd. All rights reserved.
1. Introduction

Electronic databases are an important part of the information

economy.1 The Internet, and the development of on-line ser-

vices as an effective business tool, has meant that electronic

databases are now one of the key platforms for the delivery

of information and content. As such, electronic databases

are now viewed as a valuable business asset, with database
0267-3649/$ – see front matter ª 2006 Kemp Little LLP. Published b
doi:10.1016/j.clsr.2006.09.007
producers and owners keen to ensure that the commercial

value inherent in their databases is properly protected.

In 1996, the European Commission adopted Directive 96/9/

EC on the legal protection of databases (‘‘Database Directive’’).2

This was implemented in the UK by the Copyright and Rights in

Databases Regulations 1997 (‘‘UK Regulations’’). One of the

principal objectives of the Database Directive was to promote

investment in the creation of databases throughout the EU.
1 The total turnover of the database and directory publishing industries in 2000 amounted to V8.2 billion. The software and database
industries and print media industries contributed in excess of 1% to the EU GDP (Source: Commission’s Working Paper, First evaluation
of the Database Directive n 4 below).

2 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of databases, OJ L 77/1996 20.
y Elsevier Ltd. All rights reserved.

http://www.compseconline.com/publications/prodclaw.htm
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This was to be achieved by the introduction of a new sui generis

database right.3

This sui generis right built on existing legal and equitable

rights which were capable of applying to electronic databases

under UK law – namely, copyright, confidentiality and contract.

The European Court of Justice, in a series of judgments

handed down in November 2004, has ruled on the extent and

scope of the protection offered by database right.4 As discussed

briefly below, these rulings have significantly curtailed the

scope of that right. As a consequence, the other legal rights

which can apply to electronic databases are likely to assume

a more important role in allowing database producers to protect

and exploit the commercial value inherent in their databases.

The UK courts’ recent decision in Navitaire5 has important

implications for the copyright protection afforded to database

application software (and computer programs generally) and,

in particular to the copyright protection afforded to ‘‘look and

feel’’ elements of those software programs.

This article examines the legal and equitable rights that are

capable of applying to electronic databases, and the role they

can play in the protection and commercialisation of such

databases.

2. Components of an electronic database

An electronic database typically consists of an operating plat-

form (the hardware and operating system software on which

the database resides), the database application software (the

family of programs used to manipulate the database), the

data, and the database itself (by which we mean the aggre-

gated collection of data). In addition, between the database

software application layer and the data sits the database ar-

chitecture, comprising the structure and schema of the data-

base. Each of these components can attract a range of

different rights under UK law.

3. Rights in the database

We are referring here to the database in its narrowest sense –

the aggregated collection of data – as opposed to any of the

other components which make up an electronic database.

There are two key rights which can subsist in the database:

copyright and database right. In general terms, copyright pro-

tects the intellectual skill and labour in the selection and ar-

rangement of the database; database right protects the

3 The European Commission (in line with its obligations under
Article 16 of the Directive) published, in December of last year,
an evaluation on the extent to which the policy objectives of
the Database Directive has been achieved. A copy of the evalua-
tion is available at http://ec.europa.eu/internal_market/copy-
right/docs/databases/evaluation_report_en.pdf.

4 Case C-46/02, Fixtures Marketing Ltd v. Oy Veikkaus Ab; Case
C-203/02, The British Horseracing Board and Others v. The William
Hill Organisation Ltd; Case C-338/02, Fixtures Marketing Limited v.
Svenska Spel Ab; Case C-444/02 Fixtures Marketing Ltd v. Organismos
Prognostikon Agonon Podosfairou AE (OPAP).

5 Navitaire Inc v. easyJet Airline Company & Bulletproof Technologies,
Inc [2004] EWHC 1725 (Ch).
investment needed to obtain, verify and present the contents

of the database. The two rights are independent, with differ-

ent conditions required for subsistence, different durations

and different prohibited acts. Whether a database attracts

one or both of these rights will depend on the nature of the da-

tabase and the date of its creation.

3.1. Copyright protection of electronic databases

3.1.1. Copyright in data compilations
Prior to the implementation of the Database Directive, data-

bases were capable of copyright protection under UK law as

‘‘tables and compilations’’.6 Provided a data compilation was

‘‘original’’, copyright would subsist. The originality threshold

was the one that applied, and which continues to apply, to

most other literary works: a sufficient degree of skill, labour

and judgment must have gone into the creation of those

works. There is no statutory definition of originality in this

context, but case law has established that the threshold is

low and, in general terms, can be regarded as having been

met as long as the compilation has not been copied from an-

other work, and that more than ‘‘negligible’’ or ‘‘trivial’’ effort

has gone into its creation. Under this originality test, copyright

has been found to subsist in a wide range of data compila-

tions, including telephone directories, football fixture lists,

and television programme listings. Most electronic databases

would, therefore, have attracted copyright prior to implemen-

tation of the Database Directive.

3.1.2. Database copyright
The Database Directive changed this position in two impor-

tant ways. First, it introduced into UK law a statutory defini-

tion of database: ‘‘a collection of independent works, data or

other materials which (a) are arranged in a systematic or me-

thodical way, and (b) are individually accessible by electronic

or other means’’.7 Second, it introduced a new originality

threshold which databases falling within this statutory defini-

tion must meet in order to attract copyright – these databases

must ‘‘by reason of the selection or arrangement of [their con-

tents] constitute the author’s own intellectual creation’’.8

These changes apply to all databases created on or after 27

March 1997. Databases created before that date, even if they

fall within the statutory definition, will be subject to the tradi-

tional originality threshold.

The new originality test introducedbytheDatabaseDirective

is significant for two reasons: first, it focuses on the intellectual

creation invested in the selection and arrangement of the database

contents – any skill and labour invested in gathering together the

database contents are irrelevant; second, this originality thresh-

old is almost certainly higher than the traditional originality test

which applies to other literary works, in that it appears to

require some subjective and qualitative contribution from the

author. Although there is no further guidance in the Database

Directive as to what is required under this test, the travaux

6 Section 3(1)(a) Copyright, Designs and Patents Act 1988
(CDPA).

7 CDPA 1988, Section 3A(1), implementing Article 1(2) of the
Database Directive.

8 Article 3(1) and Reg 6 of the UK Regulations.

http://ec.europa.eu/internal_market/copyright/docs/databases/evaluation_report_en.pdf
http://ec.europa.eu/internal_market/copyright/docs/databases/evaluation_report_en.pdf
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preparatoires to the Database Directive support the interpreta-

tion that it is a higher test than the traditional originality test un-

der UK law.9 The Commission has also more recently confirmed

its view that the intellectual creation threshold is higher than

the traditional originality threshold which applied in the UK

and other common law countries.10 This will have significant

implications for many databases including, in particular, com-

puter-generated databases. If those databases have been cre-

ated in circumstances where there has been no human

intervention, it seems unlikely that they will attract copyright

protection under the new originality threshold.

If a collection of data (or other materials) meets the statu-

tory definition, but does not meet the new originality thresh-

old, it will not attract copyright protection, but it may still

attract database right. This is significant: database right lasts

for 15 years from the end of the calendar year in which the

making of the database was completed; copyright protection

lasts for 70 years from the end of the calendar year in which

the author of the database died. (In this respect, it is worth

noting, however, that Laddie J’s judgment in William Hill11 at

first instance on the extension of database right for dynamic

databases is still good law in the UK.)12

If, on the other hand, a collection of data does not meet the

statutory definition, it may still attract copyright under UK law

as a data compilation or table, provided it satisfies the tradi-

tional originality test.

3.2. Database right

Database right will subsist in a database falling within the

statutory definition if there has been ‘‘substantial’’ invest-

ment in obtaining, verifying or presenting the contents of

the database.13 This investment can be qualitative or quanti-

tative. The right is infringed if a person, without the owner’s

consent, ‘‘extracts or re-utilises all or a substantial part of

the contents’’ or carries out ‘‘repeated and systematic extrac-

tion/re-utilisation of insubstantial parts’’.14 ‘‘Extraction’’ in-

volves transferring the contents to another medium; re-

utilisation is making available to the public by any means.

The ECJ has delivered its first judgments on the scope of

database right, and the interpretation of the requirement

that, for database right to subsist there must have been sub-

stantial investment in obtaining, verifying or presenting the

contents of the database.15 These judgments, and their impli-

cations, have been considered in detail in previous issues of

9 The Economic and Social Committee, in its opinion on the
Commission’s initial proposal, expressed the view that ‘‘sweat
of the brow’’ databases were not an author’s intellectual creation
and therefore were not protected by copyright.
10 DG Working Paper: first evaluation of the Database Directive.
11 The British Horseracing Board v. William Hill Organisation [2001]
RPC 31.
12 Laddie J held that database right is renewed each time a dy-
namic database is updated and that the renewed protection ex-
tended to the database as a whole.
13 Reg 13(1) of the UK Regulations, implementing Article 7(1) of
the Database Directive.
14 Reg 16, implementing Article 7(5) of the Database Directive.
15 Supra n 5.
this journal16 and a detailed analysis is outside the scope of

this article.

For present purposes, it is sufficient to note that the ECJ has

interpreted the above requirement to mean that the substan-

tial investment required for database right to subsist must be

applied to already existing materials: if there has been substan-

tial investment only in the creation of the material which is

contained in the database (and no substantial investment in

its verification or presentation) then database right will not

subsist.

These rulings have significant implications for producers

of single-source databases, which create and present the data

and information comprised in their databases, and for fast-

moving databases where the act of creating the contents of

the database is, in practice, inseparable from the act of creat-

ing the database itself: in either case, those databases are un-

likely to attract database right.

4. Database application software

Although, in practical terms, these programs can be consid-

ered part of the electronic database, for legal purposes, neither

will attract protection under the Database Directive: the Direc-

tive states that ‘‘computer programs used in the making oper-

ation of databases accessible by electronic means’’ are not

protected.17

4.1. Copyright

These programs are, of course, capable of attracting copyright

protection as literary works under UK law.18 In addition, a pro-

gram’s preparatory design materials will be capable of copy-

right protection, both as literary works in their own right,

and as part of the computer programs to which they relate.19

(As discussed below, in light of recent UK case law in this area,

this latter point may well assume an increasingly important

role in situations where there has been copying of non-literal

elements of a computer program.)

Finally, it is to be noted that computer programs which are

made up of a series of sub-programs, routines and sub-

routines have been held to be copyright protected as compila-

tions under UK law.20

4.1.1. Database application software: literal copying
Where there has been copying of a program’s code, the anal-

ysis under UK law is relatively straightforward: provided the

program copied is ‘‘original’’ (applying UK law’s traditional

originality threshold which, as we have already noted, is

low), copyright will be infringed where there has been

16 See, for example, ‘Database right and the ECJ judgment in BHB
v. William Hill: Dark horse or non-starter?’ Kemp, Meredith, Gib-
bons, [2005] 21 CLSR 108–118.
17 Database Directive, Article 1(3).
18 CDPA, Section 3(1)(b).
19 Article 1 and Recital 7 of the Software Directive state that
‘‘preparatory design material’’ relating to a computer program
will be considered part of that computer program provided that
‘‘a computer program can result from it at a later stage’’.
20 Ibcos v. Barclays Mercantile Finance [1994] FSR 275.
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‘‘substantial’’ copying (unless one of the statutory permitted

exceptions can be relied on). Substantiality, in this context,

is a qualitative rather than quantitative test. It is not to be

judged against whether the program would work without

the code in question, or by the amount of use the program

makes of the code in question, but in light of the degree of skill

and labour which went into the design and coding of the piece

of code which has been copied.21 Where there has been ‘‘over

borrowing’’ of the skill, labour and judgment which went into

the work in question, a substantial part of that work will have

been copied.22

4.1.2. Database application software: non-literal copying
The legal analysis is less straightforward where there has

been no copying of program code, and copying has taken place

at a more abstract level, for example, where two programs be-

have or function in a similar way, or where the program out-

puts are substantially similar. ‘‘Non-literal’’ copying of this

nature often includes copying of user commands and inter-

faces and other aspects of a program’s ‘‘look and feel’’.

Non-literal copying can be particularly relevant in the con-

text of database migrations. Typically, the migration process

will involve the creation of an interim program into which

data from the existing database is exported, before being mi-

grated to the new database. Frequently, the interim program

(and, in some cases, the new database) will reproduce at least

some of the structure and architecture of the original. In some

cases (particularly where the new database is designed specif-

ically for the end-user), the end-user will want to migrate to

a database that is functionally similar to the original.

It is settled law in the UK that non-literal elements of

a computer program are capable of copyright protection. In

John Richardson v Flanders,23 it was confirmed that the structure

of a computer program was copyright protectable. In Cantor

Fitzgerald, Pumfrey J acknowledged that a program’s ‘‘archi-

tecture’’ was capable of protection if a substantial part of the

programmer’s skill, labour and judgment has gone into it.

4.1.3. Non-literal copying: Navitaire
Copying of non-literal elements of a computer program has

most recently been considered by the UK courts in Navitaire.24

The case is of particular relevance to this article in that it

involved alleged infringement of copyright in an electronic

database. It provides a good illustration of the challenges in

applying UK copyright law in cases where non-literal copying

has been alleged.

4.1.3.1. Facts. Navitaire, Inc was the owner of OpenRes,

a ticketless airline reservation system, which it licensed to

customers in the airline industry, including easyJet. EasyJet

(through a third party software developer) developed a similar

system called eRes. Navitaire alleged that easyJet had in-

fringed its copyright in OpenRes, both during the migration

21 Cantor Fitzgerald International v. Tradition (UK) Limited (15 April
1999) [2000] RPC 95.
22 Supra n 20.
23 [1993] FSR 497.
24 Navitaire Inc v. easyJet Airline Company & Bulletproof Technologies,
Inc [2004] EWHC 1725 (Ch).
process, and in creating a final database which was similar

in function and appearance to OpenRes. It was accepted

that the defendants had no access to, and therefore did not

copy, the source code in OpenRes. Instead, it was alleged

that certain non-literal elements of OpenRes had been copied

including the user interfaces (comprising the user command

sets and the layout of certain of the GUI (graphical user inter-

face) screens), and what Navitaire described as the system’s

‘‘business logic’’ (essentially, its functional structure). Each

of these claims was the subject of a detailed analysis by

the court.25

4.1.3.2. Individual command sets. The OpenRes database was

interrogated by users, using various commands. These in-

cluded what Navitaire described as ‘‘simple’’ commands (indi-

vidual command names that had only one outcome), and

‘‘complex’’ commands (commands which had a ‘‘syntax’’

and which could, therefore, have more than one outcome

depending on their combination).26 EasyJet’s eRes database

used very similar sets of commands.

Navitaire argued that (i) the individual and complex com-

mands were each copyright works in their own right and (ii)

the collection of commands as a whole attracted copyright

as a compilation. The trial judge, Pumfrey J, rejected both

arguments.

Relying on the court’s decision in Exxon, 27 he held that in-

dividual command words and letters were too simple to pos-

sess the necessary qualities to be considered literary works.

The complex commands, on the other hand, failed to attract

copyright protection on the grounds that they were not writ-

ten (in the sense that their syntax was not ‘‘stated’’ anywhere

in the OpenRes source code) and, therefore, were not literary

works.

While Pumfrey J’s conclusions in relation to the simple

commands are understandable and uncontroversial, those re-

lating to the complex commands are less so. As noted earlier

in this article, it is settled law in the UK that non-literal ele-

ments of a computer program (such as structure and architec-

ture) are capable of copyright protection. This is the case even

where those non-literal elements are not ‘‘stated’’ in the pro-

gram’s code. In fact, Pumfrey J, in his judgment, recognised

that this was not a particularly satisfactory way to resolve

the issue, not least because it failed to address the situation

where the commands’ syntax had been stated in the source

code. In his view, even if the syntax was stated in the source

25 Navitaire also claimed that its database copyright had been in-
fringed in two respects: first, in migrating the data contained in
OpenRes, easyJet had made interim copies of the existing Open-
Res databases, thereby infringing copyright and database right
in these databases; and, second, copyright in the OpenRes data-
base structure and schema had been infringed through their re-
production in eRes. These aspects of the case are considered
later in this article.
26 For example, if a user typed ‘‘A’’ followed by a date and a city
pair, available flights between those cities on that date would be
displayed on screen (so, typing the command ‘‘A13JUNLTNAMS’’
would display all flights between Luton and Amsterdam airport
on 13 June).
27 Exxon Corp v. Exxon Insurance Consultants International [1982]
RPC 69.
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code, the commands would not be copyright protected. This

was because they were, in his view, a form of computer pro-

gramming language and, as such, were not capable of copy-

right protection under the Software Directive.28

Recital 14 of the Software Directive states that ‘‘.to the ex-

tent that logic, algorithms and programming languages com-

prise ideas and principles those ideas and principles are not

protected under this Directive’’. Article 1(2) states that ‘‘ideas

and principles which underlie any element of a computer pro-

gram, including those which underlie its interfaces, are not pro-

tected by copyright under this Directive’’. It is to be noted,

however, that neither Recital 14 nor Article 1(2) categorically ex-

cludes computer languages from copyright protection. This lack

of certainty was acknowledged by Pumfrey J, who said that,

ultimately, the position would need to be clarified by the ECJ.

Finally, in this respect, Navitaire’s claim that the collection

of commands as a whole attracted copyright as a compilation

also failed. This was on the grounds that there had been no

overall design in their creation and that each command had

been added in an ad hoc manner over time.

The judgment in Navitaire would, therefore, on its face, ap-

pear to rule out copyright protection for a computer program’s

command sets. However, two aspects of the judgment leave

some scope for future argument that command codes should

attract copyright protection (at least in some circumstances).

First, while the Software Directive appears to imply that com-

puter programming languages are not copyright protectable,

as noted above, the position is not without doubt. Likewise,

Pumfrey J’s finding that command sets are a form of computer

language is also open to debate. Indeed, Pumfrey J gave Navi-

taire leave to appeal on his legal findings on these points

(among others). Unless and until the ECJ rules on this issue,

there is still scope for argument that computer languages

are capable of copyright protection where they are ‘‘expres-

sion’’ rather than ‘‘idea’’.

Second, andperhaps more importantly, Pumfrey J’s judgment

suggests that, where command codes are compiled in a struc-

tured manner and are part of an overall methodical design,

they may attract copyright protection as a compilation. Detailing

the command sets and their overall design in the program’s doc-

umentation is likely to assist any argument in this respect.

4.1.3.3. Layout and display of user interface screens. Navi-

taire’s claim for copyright infringement of the user interface

screens was based on similarities in the look and feel of the pro-

grams’ interfaces. The court distinguished between those

screens which were purely character-based, and those which

made up the graphical user interface. As noted above, the Soft-

ware Directive precludes ideas underlying computer program

interfaces from copyright protection.29 However, this applies

only to computer programs as literary works. Therefore, the

character-based screens, as literary works which amounted

to ideas underlying the program’s interfaces, were not copy-

right protected. The GUI screens, on the other hand, were artis-

tic works: as such, the Software Directive did not apply and

28 Council Directive 91/250/EEC of 14 May 1991 on the legal pro-
tection of computer programs.
29 Article 1(2).
they were copyright protected. In copying elements of those

GUI screens, the defendants had infringed copyright.

4.1.3.4. Business logic. Navitaire also claimed that, because

OpenRes and eRes behaved in a similar manner (in that they

gave similar outputs, based upon similar sequences of inputs),

the ‘‘business logic’’ or ‘‘functional structure’’ of OpenRes had

been copied (in much the same way as the plot of a book can

be copied without any copying of the words).

This argument also failed. Pumfrey J considered that the

‘‘business function’’ of a computer program was an idea too

abstract and general to attract copyright. Although the busi-

ness function of the program was envisaged by the authors

as the end result of the program, that did not constitute suffi-

cient skill and labour to pass the originality threshold required

under UK law. This conclusion was, in the court’s view, con-

sistent with the policy of the Software Directive to exclude

computer languages and the ideas underlying a program’s in-

terfaces from protection: ‘‘it should not be possible to circum-

vent those exclusions by seeking to identify some overall

function or functions that it is the sole purpose of the interface

to invoke’’. To allow the business function of a program to at-

tract copyright protection as a literary work was ‘‘an unjustifi-

able extension of copyright protection’’.

Pumfrey J’s decision in Navitaire has subsequently been

confirmed in Nova Productions,30 a case which also involved al-

legations of infringement of non-literal elements of a com-

puter program. Again, the trail judge, rejected claims that

the ‘‘look and feel’’ of the program had been infringed, on

the grounds that the elements alleged to infringe were at

such a level of abstraction as to be general ideas, and thus

were not capable of copyright protection by virtue of Article

1(2) of the Software Directive.

The message from the decisions in Navitaire and Nova Produc-

tions is clear. Where there has been copying of nothing more

than a program’s outputs and/or elements of the functional

structure of a computer program, it will be very difficult for pro-

gram owners to successfully claim copyright infringement. It

should be noted, however, that in both these cases, the claim-

ants were unable to show that the functional structure of their

programs had been documented in the preparatory design ma-

terials. Although, the claimant in Nova Productions raised this as

an argument, on the facts it failed. The trial judge inthat case ex-

pressly declined to comment on whether Nova Productions’

copyright infringement claim would have succeeded had the

relevant elements of the program’s functional structure been

documented in the preparatory design materials. These judg-

ments would, therefore, appear to leave open the possibility of

a successful copyright infringement claim where the claimant

can show that the functional elements which have been copied

have been embodied in sufficient detail in the program’s prepa-

ratory design materials.

5. Database architecture

The architecture of a database comprises its structure and

schema (the creation scripts which defines the tables and

30 Nova Productions Ltd v. Mazooma Games Ltd and Others [2006]
EWHC 24 (Ch).
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fields within the database and the relationship between those

fields and tables).

The structure of a database is capable of copyright protection

by virtue of the Database Directive: Recital 14 states that the

copyright protection afforded to a database should extend to

the structure of the database. Although Section 3A of the CDPA

does not contain language to that effect, the UK courts will inter-

pret Section 3A in a manner consistent with the Directive.

Again, this is an issue of particular relevance in the context

of database migrations, where it is often necessary (or at least

desirable) to reproduce the structure of the original database,

either in the interim programs or the new database itself.

If the database structure is reproduced inthis way, then copy-

right is likely to be infringed unless a permitted exception ap-

plies. Under UK law, the most likely permitted exception is that

set out in Section 50D of the CDPA. Under this section, it is not

an infringement of database copyright for a lawful user to do

‘‘anything necessary’’ to use access and use the contents of the

database. Contract terms which seek to prevent this are void.

The scope and effect of Section 50D was considered by the

court in Navitaire. Navitaire alleged that the defendantshad in-

fringed its copyright in the OpenRes database structure

through its reproduction in eRes (and the interim databases).

Pumfrey J considered that ‘‘necessary’’ in the context of Section

50D should be construed ‘‘so as to exclude the merely desirable

or convenient, but not so as to require the merely absurd’’.

To facilitate the migration process, easyJet had provided

Bulletproof with screen shots of OpenRes, a tape of the com-

plete OpenRes database, and hyperlink access to the OpenRes

database.

Pumfrey J held that the use of the screen shots was permitted

by Section 50D, since this was necessary to find out what data

was being held. However, in providing Bulletproof with a copy

of the OpenRes database, copyright in that database had been

infringed. Section 50D could not be relied upon in these circum-

stances, since the data migration could have been achieved

through the use of alternative techniques (a neutral file format

for example)31 which did not involve copying the OpenRes data-

base. Providing Bulletproof with hyperlink access to OpenRes

was also an infringement since this allowed Bulletproof to ac-

cess the database fields even when there was no access to data.

Thus, following the judgment in Navitaire, it would appear

that, where migration can be achieved through the use of

a neutral file format technique, then even though it is likely

to be more time-consuming and less convenient than other

techniques, directly accessing and copying the database will

not be exempted by Section 50D.

6. Rights in data

Under UK law, there are no property rights in ‘‘raw’’ data or in-

formation per se. Information and data can, however, be pro-

tected by rights of confidence and by contract.

31 An example of neutral file format is the comma delimited for-
mat. This involves the extraction of data into a file format of un-
named records separated by commas. The data is then loaded
into the target database using a program designed to expect the
data in the prescribed order and separated by the prescribed
delimiters.
6.1. Rights of confidence

A successful claim for breach of confidence, under UK law,

typically requires three components: (i) the information in

question must be ‘‘confidential’’; (ii) it must have been

imparted in circumstances in which an obligation of confi-

dence arises; and (iii) there must have been a breach of that

confidence by the person receiving the information to the det-

riment of the disclosing party.

Two important points are to be noted in respect of these re-

quirements. First, ‘‘confidential’’, in this sense means that the

information in question must not be ‘‘publicly accessible’’. The

fact that the underlying information contained in an electronic

database is in the public domain, will not, in itself, preclude the

law of confidence from applying: it is well established, under

UK law, in a line of cases starting with Albert (Prince) v. Strange,32

that, where information in its aggregated form is not publicly

available, that information (in its aggregated form) is capable

of protection through the law of confidence, even though the

underlying information may itself be in the public domain.

Second, in the context of many databases (particularly

those that are publicly accessible) it will not be possible to

imply a special relationship which would give rise to an obli-

gation of confidence. For database producers to rely on the

law of confidence in respect of any unauthorised use or disclo-

sure of data comprised within a database, it will be necessary

to ensure that anyone accessing that database is required to

accept licence terms which contain appropriate confidential-

ity notices and restrictions on re-use and disclosure of the in-

formation and data contained within the database.

6.2. Contract rights

As an extension of the last point, it is, of course, possible un-

der UK law, to restrict the use and disclosure of information

accessed via a database by contract.

It is settled law in the UK that a person is entitled, by agree-

ment, to make a charge for access to, and use of, its information,

whether or not that person has any intellectual property rights

in that information. This has most recently been confirmed in

Victor Chandler.33 The case involved the British Horseracing

Board and Victor Chandler, a bookmaker based in Gibraltar. Vic-

tor Chandler claimed that, as a result of the ECJ’s ruling in BHB v.

William Hill,34 the data licence it had entered into with the British

Horseracing Board for access to and use of pre-race data was

void, and that it should not have to pay for access to and use of

that data. The trial judge, Laddie J, dismissed Victor Chandler’s

claim, holding that licence terms which restricted Victor Chan-

dler’s use of the pre-race data and which entitled BHB to make

a charge for Victor Chandler’s use of that data, were valid.

7. Conclusion

The ECJ’s and UK court’s recent judgments make it more diffi-

cult for database owners and producers to assert statutory

32 [1849] EWHC Ch J20 (08 February 1849).
33 BHB Enterprises v. Victor Chandler (International) Limited [2005]
EWHC 1074 (Ch).
34 Supra n 5.
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intellectual property rights in databases and the application

software used to manipulate those databases.

The UK courts’ recent judgments in Navitaire and Nova Pro-

ductions highlights the difficulties that claimants will face in

attempting to assert copyright in the functional structure

and other ‘‘look and feel’’ elements of database application

software. To enhance the prospects of asserting copyright in

the functional structure of a computer program, program

owners should ensure that those elements which they wish

to protect are properly documented in the program’s prepara-

tory design materials.

The ECJ’s judgments in November 2004 have significantly

curtailed the scope of the sui generis database right by distin-

guishing between resources used in the creation of the con-

tents of a database and those used to obtain, verify and

present that content in the database. Only the latter invest-

ment will be taken into account in determining whether a
database attracts database right. This will be of particular im-

portance for producers of single-source databases, who both

create the data and establish the database and for fast-moving

databases where the act of creating the data is inseparable

from creation of the database.

As a result, rights of confidence and contract rights assume

a more significant role in allowing database owners to control

access to their databases. Database producers should ensure

that all users of their databases are required to agree to legally

binding contract or licence terms, governing the circum-

stances in which their databases can be accessed and used.

Those terms should include express confidentiality notices

and restrictions on re-use and disclosure of the information

and data contained within the database.

Paul O’Hare (paul.ohare@kemplittle.com) Commercial Partner,

Kemp Little LLP, London.
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