Kemp Little HR Forum: Immigration Update — 13 January 2009

You are the Human Resources Manager for ABC Solutions Limited, a software development company
based in London. ABC Solutions’ parent company, DEF Response Inc is based in New York. You
have a number of new employees starting work for ABC Solutions today in London and you have
asked them to bring with them documents which prove their right to work in the UK. (For the purposes
of this case study, please ignore the fact that the visas shown are stamped “specimen”)

1. One employee shows you his South African passport containing the vignette below:
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a. Does this employee have the right to work in the UK? Do you need to see any other
documents?

Yes, he has indefinite leave to remain/ is “settled” in the UK. He does not require any
further permission in order to be able to work in the UK. You do not need to see any other
documents, as this is contained in his passport. However, if he had just produced a letter
from the UK Border Agency which said he had indefinite leave to remain, and did not
show you his passport, you would need to see other documents in order to have a
defence against illegal employment.

b. Do you need to keep checking this employee’s status every 12 months?
No, indefinite leave to remain is a “permanent” status — unless the employee leaves the

country for more than 2 years, in which case he will no longer be “settled” in the UK and
would not be allowed to re-enter the UK.

These materials are prepared for a Kemp Little LLP seminar and do not constitute legal advice.



2. A further employee shows you her American passport containing the vignette below and tells
you that her husband holds a work permit.
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a. Is this Entry Clearance visa valid?

No, the visa expired on 18 April 2002.
b. If you think that the visa is not valid, what should you do?

Ask the employee if they have any further visas/vignettes in their passport which
demonstrate their right to work in the UK. If they do not, you should not employ them, as
they do not have valid leave to remain in the UK.

c. If the visa was valid, would the wife of a work permit holder have the right to work in
the UK?

Yes, spouses and dependants of work permit holders may work and study in the UK
without any additional permission of their own.

d. |If the visa was valid, would you need to ask for any other documents from this
employee?

Evidence of the employee’s NI number (to establish a defence) and we would advise that
you also ask to see the husband’s work permit/permission to work in the UK.

These materials are prepared for a Kemp Little LLP seminar and do not constitute legal advice.



3. Another employee shows you their Australian passport. The only UK stamp which you can find
in their passport is below:
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a. Does this person have the right to work in the UK?
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No — they are a visitor.
b. If not, does this person have the right to be in the UK at all?

No, their stay was limited to 6 months from 20 September 1996. They have overstayed
their permission and are in the UK illegally.

c. If not, what steps should you take?

You should not employ them and should report them to the Employers’ helpline (although
there is no legal obligation to do so unless you are a sponsor and have sponsor duties,
which include updating the UKBA when the employee leaves work).

4. The Finance Director informs you that DEF Response Inc wishes to send one of its employees
over to the UK to work as Operations Director for ABC Solutions Limited. What steps would
you need to take to ensure that this individual can come to the UK to work?

First you should check the nationality of the individual, to see whether they need permission to
work in the UK. Assuming that they are American, they will need permission to work and either
(a) they could apply under Tier 1 of the Points Based System (provided that they have a
Masters Degree) or (b) ABC Solutions Limited could register as a Sponsor under Tier 2 of the
Points Based System. If the employee has at least six months service with the US company,
there is no need to undertake the Resident Labour Market Test and advertise the post
(although note that this will increase to 1 year’s service from Spring 2010). The employer
should simply issue a Certificate of Sponsorship via the online system and the employee
should apply for a visa from the British Embassy in the USA.

5. A new employee tells you that he is British but he has never had a British passport, so he
cannot show you this. He is white and has an English accent.

a. Should you be satisfied with this or should you ask for further documents?

No. To avoid discrimination and to ensure that you have a defence against employing him
illegally if he is not British, you should ask him to provide proof of his right to work in the
UK.

b. If you think you should ask for further documents, what would they be?
His UK birth certificate and evidence of his national insurance number.

These materials are prepared for a Kemp Little LLP seminar and do not constitute legal advice.



